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purpose for which power can rightfully be exercised over
any member of civilized community against his will is to prevent
harm to others."3 Section 13 of the Wolfenden Committee's Report
exhibits a striking similarity to the above principle
expounded by Mill. Section 13 of the Committee's Report reads
thus:

"The function of the criminal law, as we see it, is to
preserve public order and decency, to protect the
citizen from what is offensive or injurious and to provide
sufficient safeguard against exploitation of corruption of
others particularly those who are specially vulnerable
because they are young, weak in body or mind or
inexperienced.,,."

This conception of the positive function of the criminal law
was the Committee's main ground for its recommendation
concerning prostitution that legislation should be passed to suppress
the offensive public manifestations of prostitution, but not to make
prostitution itself illegal.

In this background, if we look at the law relating to fornication
in the Islamic legal system, we will be drawn to the conclusion that
Islam has just attempted to enforce a moral rule through State's
intervention, which means nothing but "Legal Coercion" of private
morality; because according to Mill, zina, or fornication can be
penalised only when it hurts others or causes harm to them. And
thus in the list of sexual offences, only 'rape' can aptly be justified
to be legally enforced as it is committed by coercion against the
will of the other partner. Adultery can also, come within its scope
in a limited sense, because, though both Hie parties consent mutually,
yet the feelings of the husband are deemed to be hurt with the
adulteration of his wife by a stranger, since his consent - either
express or implied - was not obtained prior to the commission of
the' act'. It is an offence not against the wife or the State, but, the
husband.

3.      On Liberty Chapter I.